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It is imperative in our view that such Safety zones should be mundated
by the Security Council whose decisions all the member State have
undertaken to accept and carry out in Article 25 of the Charer,

VIl. When Can UNHCR be Asked for Help in Such Zones

A strong case can be made for clarfying UNHCR's role in assisting
and protecting displaced people. UNHCR has sunmally. assisted displiced
people only when requesied by the UN Secretary-General or the General
Assembly and allowed w0 do so by the authoritics concerned. An importan
sep forward could be taken if the UN General Assembly were 1o clarnify the
situation and provide for adequate institutional arrangements and & mandate
on behall of mtemally displaced peaple. The starting point for UNHCR's
mvolvement in the country of ongmn for the displaced persons s clearly
defined in General Assembly Resolution 46/182 of 19 December 1991
Para 1 of the annex to that resofution states:

“The Sovereignty, territonal integrity and national unity of stares mus:
be fully respected 1n sccordance with UN Chanter, In this contex:,
humanitarian assistance should be provided with the consent of the gffecred
country and in principle on the basis of an appeal by the affected country.™

The recent tragic event in war stricken Yugoskavia and drought-hit
o help people. These resolutions with respect 1o former Yugoslavia related
o vestoring peace in the couniry and related o providing food and
humanitanan assistance to the suffening population m Somalia. These two
examples clearly illostrate what has been envisaged in the Chapter VII of
the UN Chaner, which is an exception 1o the nule of “non-interference in
state sovercignty.” The United Nations can intervene in cases where there is
a grave threal 1o peace and secunty in the region or where the situation is
%0 grave that a suo-motto intervention would be justified. But this provision
should be used in the rarest of rare cases and with utmost caution or else we
might face a situation where the sovereignly of states can be interfered with
al the behest of some other country with ullerior motives.

VIIl. Conclusion

The establishment of safety zones for the displaced persons in one’s
country of origin cun be regarded as & humanitarian measure the application
of which would help cunail the “refugee population.” It is true that under
no circumstance should it be established without the consent of the state of
orgin. However, no country is free to abuse its citizens and 10 use sovereignty
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' IV. The Law of International Rivers

(i) Introduction

The item entitled "Law. of Intemnational Rivers” was taken up for
wideration by the Asian-African Legal Consultative Committee (AALCC)
h a reference forwarded by the Governments of Iraq and Pakistan
the AALCC's Eighth Session held in Bangkok in 1966. At the
‘Session in New Delhi, (1967) Iraq indicated the areas which
1 a closer consideration, namely: (a) Definition of the torm
onal Rivers”; and (b) Rules relating to utilization of waters of
tional rivers by the States concerned, for agricultural, industrial and
ther purposes not connected with navigation, Pakistan, an the other hand,
id emphasis on the uses of international rivers with particular reference 1o
':::.." | i BEIDWHTII'FII"IME
‘At the Tenth Session held in Karachi, (1969) after extensive deliberations
A decided to set up a sub-commitlee of all the member
ments o prepare draft articles on the Law of International Rivers,
ilarly in the light of experience of the countries of Asia and Africa
reflecting the high moral and juristic concepts inherent in their own
tions and legal systems.” In order o fulfill this mandaie, the Sub-
ttee met in New Delhi in December 1969 with the representatives
the Govemments of Ghana, India Indonesin, Irag, japan, Jordan,
. Sierra Leone and Sri Lanka. At this meeting the delegation of
n placed a set of ten draft articles for the consideration of the Sub-
~ommittee. The lraqi delegation also placed before the Sub-committee a
%1 of draft principles consisting of 21 articles. The Indian delegation, on
fic other hand, suggesfed that the Sub-Comminee should consider the
i - lhig!u drawn up by the International Law Association as the basis
I ssion,
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During the Eleventh Session of the Committes held in Accra, 1970, the
delegations of Iraq and Pakistan jointly submitied a draft consisting of 10
articles s the basis for discussion. The Indian delegation continved 1o
maintain that Helsinki Rules should be the basis for Commitiee's study. No
progress could be registered at this Session on this item as most of the time
was spent on procedural issues. Both the proposals were referred to the
member govermments for their consideration, The Twelfth Séssion (Colomba,
1971) also did not register any substantial progress towards the finalization
of this topic except that once again a Sub-Commitiee was constituted. It
was mandated to prepare a shedy which would formulate a basis for the
further discussion,

In the subsequent sessions of the Committee, the Sub-Committee could
not arrive at any conclusions doe to few unclear provisions existing in the
draft formulations. Meanwhile, the commitice was preoccupied with the
deliberations relating to the “Law of the Sea and Economic Cooperation.”
There woas also a tréend of opimion supporting the idea that since the
International Law Commission (ILC) was actively engaged in considening
this topic, its examination could be deferred. After a prolonged gap, this
topic was placed again on the agenda of the Twenty-third Session of the
Commuttee (Tokyo, 1983) at the insistence of the Government of Bangladesh.
The uncertminty regarding the scope of this item continued to hinder the
progress towarnds its finalization. The Government of Bangladesh suggested
that the Committee should resume the active consideration of the item
without in any way touching the areas under scrutiny by the ILC.

Mepal, on the other hand, specifically suggested that the Commitiee
may direct the Secretariat to initiate studies relating to regional system
agreements of the intermational rivers, However, many member Governments
were suggesting that the Committee should await the finalization of ILC
work, in order to avoid the duplication of work. At the same time, the
member governments were keen to follow the progress of work in the ILC.
In order {0 accommodate these suggestions, the Committee in the final
analysis mandated the Secretanal to continue the study on the following
patterns (o) to identify the areas which were not likely to be covered by the
work of the ILC and where it was deemed desimble, the Commutiee to
undertake a study; (b) to examine the provisions of the Anicles provisionally
adopted by the ILC; and (¢} to submit a tentative programme of work for
the consideration of the Committee.

In the Kathmandu (24th) Session, the Committee considered &
“Preliminary Report” prepared by the secreturiat which inter alia, indicated
five areas which could be examined by the AALCC, namely, (a) an
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and observations for the second reading of the drafi anicles by the ILC
ity next session.

Thirty Second Session: Discossions

The Secretary-General, while introducing the tem “Law of Internationg)
Rivers” briefly explained the background of the study underizken. The
sudy, however, could not procted consistently due o Commitiee’s increasing
work schedule, especially relating to the Law of the Sea, Subsequently, the
Commuttee continued its evaluation of the work of the Inmtemational Law
Commizsion and fumished comments on the [LC's draft anticles. The
Secretary-General outlined the plan and scope of the study which inter aiig
examined three major areas, namely: (a) Intermational Walercourse; (h)
Equitable and reasonable utilization and participation; and (c) Protection
and preservation al Ecosystems. He informed the meecting that the smudy
under consideration (o the éxtent possible examined institutional and legal
aspects of the River Systems Agreements in the Asian-African region. He
also emphasized, in the final analysis, the fact that the foture studies could
be made on the river basin development and its linkages with the legal
infrastructure needed for its implementation.

The Delegate af Syria appreciating the study outlined the scope and
legality of principles relating to intemational rivers, He explained various
sources of these legal principles and their acceptability, He also appreciated
and called for the adoption of [1.C draft articles 5o us 1o finalise the drafi of
the “Law of Intemational Rivers”. He requested the ILC to finalize the
second reading and adopt the draft articles so as to fill the gap in the
relevant principles of International Law.

The Delegare of Irag termed the study as highly educaiive and briefly
explained the principles as enunciated by the ILC. He stressed on the nght
of sharing equally the waler resources by every State, He also pointed out
that no harm to quality and quantity to the watercourse should be done
while shanng these resources, In response to cases of harm, they shotild
entail international responsibility on the part of the State concerned.

The Delegate of India expressed the view that this 1opic was not amenable
for continued examination as there were immense diverse factors and difficult
systems of management in different river basing of the world. Since the
matter was before the TLC, the Committee could defer examining it wntil
the ILC had finalised the second reading. This would lessen the burden of
more agenda items for discussion,

The Delegate of Uganda appreciated the Secretarint study and informed

T4

S i 'mpmnnun-flnkﬂlmlrh':mml}gmdn. Referring
..... F f:rﬂu?:nl the delegate pointed out thal Wile was much more
river utilized for hydropower and irmgation. He also iqumud Tju:
- ahout the Water Masterplan for Uganda. He emphasized u: v
of fresh witer resources for Uganda. He expresscd his
. s doubt about the “utilization® provisions us existing :.-n'rhm the
it " ! jm-i;ﬂi:tium. since the State should have national sovereianiy aver
ek wriler TESErYOITE. _
U ainted out that the topic had been on the
ﬂ#fﬂﬁ;ﬂgn: Tnﬂpi;nmd the idea that the Secretarint shFulld
o 1o study the topic in order 1o armve at mons acceptable principles
ng of fresh waler resources. . | f
: i incly nlaced two views os regards continuation o
& ﬁnﬁﬁiﬂ ni:l 1o keep it on the agenda; and second, 10
s it from the agenda as it was being dealt with by ILC a!suf.
e Delegate of Tanzania supported the inclusion of the topic in the
agenda as it facilitated the ILC by supplementing its wurk.l _
Meguu af Syrio also supported the inclusion of this topic in the
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15l he Secretarial for
e agenda and proposed a draft decision llhlad_h:_rt
doption. The text of the decision formally adopted is reproduced herewith.
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(i) DECISION ON LAW OF INTERNATIONAL
RIVERS

Adopied on 5.2.1993

Legal Consultative Committee

note of the Study prepared by the Secretariat on the item

Rivers: A preliminary Study Relating to River Systems
5" contained in Doc. N. AALCC/XXXIUKampala/3/6;

- Expresses its appreciation for the preliminary study relating to River

Requests the Member States 1o send their comments with necessary

sils to the Secretary-General for the preparation of a further in-depth

- Requests the Seoretary-General 1o examine other crucial areas relating
aver System Agreements with special emphasis on the utilization of

sts the International Law Commission o finish as early as possible

md reading of the draft Convention on Non-Navigational Uses of

ional ‘Watercourses and to take all necessary measores in order to

de that law as a Framework Convention for International Law; and

sides o inscribe the ilem on the agenda of its next session to facilitate
¢ discussion on the topic.



Secretariat Study: The Law of International
Rivers: A Preliminary Study Relating to
River System Agreements

mﬂﬁhnﬂﬁmﬂﬂyhmﬁnﬂmmhuhnﬂr
in the region of user agreements and examine the modalities
ed in the sharing of waters of watercourses. It may be recalled here
. he Tokyo Session (1983) the delegate of Nepal had suggested that
Committee might prepare some guidelines for regional sysiem
ements.' The Secretarin study had also indicated the difficulues existing

suing such a study “in view of the fact that the geographical,
'. and climatic conditions considerably vary within the Asian-
n reghon leading o the diverse charactenstics of various walercourses."*
retariat study had also indicated that "with a view 1o assist member
Vernments in the negotiation of user agreements in the future, the AALCC
ﬂntrplhnllmtyﬂfmFm:emtbtregmnufummm
._._' ' ¢ the modalities employed in the sharing of water of walercourses
hmmﬁiwuhﬂﬂ'h, the Gambia River, the Mekong and the

. During the deliberations at the Islamabad Session (Thirty-first Session,
-:: 2] hﬂll&ﬂlﬂﬂlhﬂhhhﬂbﬂfﬂﬂtﬂﬂ:ﬂthﬂﬂmﬁm that his
n did not “see any necessity for inclusion of this item again as o
hnﬁmlhhlnﬂmnﬂhwﬂumm ™ On the other hand,
|"|.

DBue. Mo AALCC/XXX1slamahad F20%.

:-.H'npil.

B Wenbtion Mecned of Dicussionss Thirty-first Sawsinn, (abarmabud, 1992} p 117,




Arab Republic of Syria and Pakistan insisted thit his item should be takey
up for further study in order to assist member countries in responding to the
ILC draft.®

In his clarification the Secretary-General snid that “the study by (he
ILC was confined 1o particular aspects, b.e. the aspect of non-navigations)
use of intemational watercourse It was felt these other aspects coukl he
usefully studied within our region, because that would facilitate th.
preparation of the user agreement."

In accordance with the mandate given 1o the Secretanat by the AALCC.
the following study proposes to éxamine the regional system sgreemens
refating to international rivers. The broad categories under which ths
examination will be made are, namely (a) International Watercourse, (h)
Equitable and reasonable utilization and participation; (c) Prolection and
preservation of ecosystems. It may be noted that the shove categonzation
has been adopied from the ILC draft text itsell. Apart from this, the study
under consideration (o the extent possible also proposes to examine the
institutional and legal aspects of the river system agreements in the Asian-
African region.

International Watercourse:

The draft articles prepared by I1.C on the “Law of the Non-navigational
uses of International Watercourses”, define in Article 2, an “international
watercourse” a8 “watsrcourse parts of which are situated in different states™.
Specifically. it defines “walercourie" in Article 2 (b) as “a system of surface
and underground waters constituting by virtue of their physical relationship
& unitary whole and flowing into 4 common teeminus.” This definition can
be examined in the specific context of Afro-Asian rivers.

The Indus Waters Treaty concluded betwesn India and Pakistin in its
preamble declares that attsining the mast complete and satisfactary wtilization
of the Indus system of rivers should be its one of the primary
objectives,” This treaty defines in very clear terms, the term “Tributary™ as
any surface channel, whether in continuous or intermittent flow and by
whatever name called, whose waters in the natural course would fall into
that river.® It is pointed out that this treaty applies to named rivers, their
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pocept the abovementioned formulntions relating o “watercourse™ and he
termed them as “100 broad "' He pointed out that by incorporating glacicrs,
canals and particularly underground water, it amounted 1o sharing of those
natural resources which was in contradiction with the generally acceptad
principle of intermational law conceming the permanent sovereignty of states
over their notural resources. He supported the distinction between [ree
groundwater and confined groundwaters.'" Supparting the definition the
delegate of Jordan specifically outlined the imporance of groundwaters to
the Middle-East and stressed the fact that “the underground water should
not be linked with resources that could be far deep in the termitories of
countries, because the countries have full sovereignty in all the dry surfaces
and reservoirs can be built on this".'

It may be interesting to note that the basic objectives lnid down for the
development af the Lower Mekong River basin are too broad including
many diverse factors, The Mekong Committee which was formed in 1957
had to deal with highly complex process invalving the collection and analysis
of o large amount of data on the physical, economic, social and institutiona|
factors that determine the opporunities for development.' Accordingly, its
basic objective, inter alia, incorporates the promation of “the comprehensive
development of the water resources of the lower Mekong basin, including
mainstream and tributaries, in respect of hydroelectnc power development,
irrigation, flood control, drainage, navigstion improvement, watershed
management, water supply and related developments for the benefit of afl
the people of the basin, without distinction as to nationality, religion and
politics."" This approgch, though seamingly vague, is guite significant in
the context of Mekong river, There are differences in the cultural, political
and economic backgrounds of the four Mekong countries who are members
of the Mekong Committee.

The Inermnational Law Comousston has wdentified with the view that
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w-u;m n:;:mu:m with adequate protection thereol™
o "Inwu relating to Internntional ri 1

;htn:' ll:n nmnl:nr c:L equitable” on a strong hase, ?h';mﬂ'::u: it Ag
uuwﬁgm B vereign equality”, Thens cannot be myfd.im" .
regards. i uucrmufusm |nm-k=unnrl#=wnﬁm
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:muﬂrm results in every walercoune State having rights t sy
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_ The ILC draft anicles reflect
International reaties and Mu,ﬁu principles emboding in various
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gfforts have been made &l the inlermational level 10 compile lits of

stoes 10 be used in giving the principle of equitable utilization concretc

aaning in individual cases. For example, the Intemational Law Association

aoted the “Helsinki Rules on the Uses of the Waters of International

" For the purposcs of miegrated development of the resources of the

gl River basin the States of Mali, Mauriania and Sencgal had

srablished the Oganization for the Development of the Sencgal River

SMBS)." The general policy for harnessing the Sesegal River and

sploiting its resources and for co-operation among the States hordering the
ver is haid down by the Council of Ministers.” Further, the Organization
s the joint programme of work for the co-ondinaied development and
ational exploitation of the resources of the Senegal River basin (article 13
‘the Convention)} and defines prionty operations for hamessing the river
d developing its resources (anicie §)." There is a Standing Commission
the waters of the Sencgal River, established by the amended convention
1975 which is responsible for defining the principles and procedures for
aring the water of the Senegal River among the States concerned and
the sectons wtilizing .

‘The River Nile passes through nine countries and is the main source of
igation and the site of hydropower activities in riparian countries.™ It is
inted out that the conservation, control and regulation of the Nile and its
Butanies has a major bearing on the economic development of the entire
B8, particularly in respect of imgation, drainage, swamp reclamation,
supplies.” In order to utilize the waters of the River Nile effectively
Eypt and Sudan have concluded several agreements which broadly have
# following features:™ (a) each country's share was agreed, taking into
msiderntion (1) the acquired right of each country to the waters used prior
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.' Wmm rond (Lomifon, 19T Anicle 1Y dels with
 wgpilatile widlizaion aad artiche V dushy wilh fiie manner n which “s reasosable and pquitable
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. it sspacrats of U Ovanistion snd the naure sl scope af (b activaies.
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w the signing of the agreement; and (il) the future development of each
country; (b) because conaiderable quantity of the Nile waters was being losg
n the vwamps of Bahr El Gebel, Babr E1 Zerat, Bahr El Guzal and the
Sobat River, i was consbdered essential that this loss be prevented and the
yield of the river increased for use in agrculiural expansion, The two
parties agreed that Sudan would comstruct projects in the above-mentioned
regions, with the participation of Egypt. The net yield of these projects
would be divided equally between the two countries and each of them
would contribute equally o the costs; (c) in onder to ensure lechaical co-
operation between the two countnes and continuation of research and study
necessary to control the Nike and increase of its yield, as well as continuation
of the hydrolegical survey of its upper reaches, the two Governments agrees
to form a Permanent Joint Technical Commission for Nile Waters ™

The Niger Basin Aucthority for the River Niger essentially has the
following objectives 1o uhilize s walers which, infer afia, include:* (a)
Harmomzation and co-ordmation of the policies, propects and programmes
of States; (b) Centralization of hydrological and related data and their
dissemination o member Stales; (¢) Formulation of the general policy lor
development of the basin, which shall be compatible with the international
character of the nver, preperation and wmplementation of the plan, the
integrated development of the basin; implementation and monitoring of an
onderly and judicious policy for the wiihzation of the surface and sub-
terranean waters of the basin, (d) conception and implementation of studies.
rescarch and surveys; formulation of plans, coastruction, exploitation and
mainicnance of works snd projects set up within the framework of the
general objective of the miegrated development of the basin.

The Convention establishing the Gambia River Development
Ovganiration declares the niver as "of regional inferest™ and the siatute aims
to ensure” (o) concersed action using the river’s water resources; (h) equality
of meutment of mationals of member Siates ax regands transpon on the
rivers; () respect for the Commitrent undertaken by Staies in the framework
of the development of the Gambia River,

MW P ihe bned analyss of e indeuisme) snl lepsl anesngemens of e Pomenrs lobs Tt
Crwnmissiesn Nev  Die Premastenr Jwoan Teobmionl Ciommsreion Fre Nile Waien Dpipe-ledes
Maural HesowoesW aie Sorse 8o 10 (Uinkd Pamines, |95 p. 1599

dii The membes of b Miger Basln Awshonily e Benis, Chisd, Caines. Ivery Comt, Saii, Nl
Wigerin. {nined Rupubdic of Camerons, sl Ulppor Voliah Pai detsils Sev “Tochesesl Nesa os e
Hiver Miger Comimissios™ in Matwonl Feomshyeo W Jevien Sa 00 | Doiied Navema, 1589 p
TUE

Al “Tuhwienl Mote vm the Clanihin River Development Ogaiilostios”, 0 Neters) Bossives Bister
Serten Na. 10 (Upiksd Molkos, 1967) p 430,

. fntemational Law Commission in the draft article 20 has laid
ohligation o protect uﬂmﬂtwﬂm
=~ aurees. It is pointed out that “these obligations relate 1o the
ensysiems of international walercoures”, .. bem-“ﬂ.h e pm;::
ihan the concept of the sanvironment™ of a watercourse™.** And it requ
ihnﬂmmmwmﬂdhmhlmrumwm-
uch as possible in their nawral State. Further, it 15 stated that by
ocooeating the principle that watercourse Stutes act I{ndwuull:qr or
S the article 20 recognizes that in some cases it will be necexrary
i. sebite that “walercourse Stales co-operate, on an quuﬂnﬁb::h.
e arotect and preserve the ecosystems of international walercoures

i Intemational Law Commission has wentified vanous provisions
C ¢ the ecosystem of imemnational walercourses i a nmnbnr af
sreements. The reference is made 1o the 1978 Convention relating to the
 tus of the River Gambia in which Gambia, Guinea and Scoegal agreed
at “No project which is likely o bring about serious modifications on the
harscieristica of the river's regime, .. the sanitary state of |h? walters, the
S leical charactaristics of its funa and 18 flors .. will be implemented
yithout the prior appeoval of the contracting States”™"
> to the 1963 Act regarding navigation and
-. MMSWH mhmﬂrm Niger Basin “underiake to
aublish close cooperation with regard 10 the siudy and the exccution of
3 project ikely 1o have an appreciable effect on certain features of the
= 'uum.hmmmmmmmmmﬂ
¥ their waters. and the biological characterisics of their fauna and flora™

3 wmmmm!mwumummmnrm
X i 8 dm&mimhnnimsymhnmmnﬂfgr-
Seaching effort to jointly manage, develop, and prescrve the |,400-mile
Famberi River This is a major river system which begins in North Zambia,
gl b5 fed by hundreds of major tributaries and winds fts way towards the
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